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Detailed Action 

Claims 1-56 are pending in tliis application. This is a response to the RCE filed 

on 4/24/08. Claims 1-56 have been amended. 

Information Disclosure Statement 

The IDS filed on 3/6/08 has been considered. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially 
created doctrine grounded in public policy (a policy reflected in the statute) so as 
to prevent the unjustified or improper timewise extension of the "right to exclude" 
granted by a patent and to prevent possible harassment by multiple assignees. 
A nonstatutory obviousness-type double patenting rejection is appropriate where 
the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the 
reference claim(s). See, e.g.. In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. 
Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In 
re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 
619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 
1 .321(d) may be used to overcome an actual or provisional rejection based on a 
nonstatutory double patenting ground provided the conflicting application or 
patent either is shown to be commonly owned with this application, or claims an 
invention made as a result of activities undertaken within the scope of a joint 
research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may 
sign a terminal disclaimer. A terminal disclaimer signed by the assignee must 
fully comply with 37 CFR 3.73(b). 

Claims 1,3,4,12,15,29,30,31,32,33,34,43 are provisionally rejected on the 

ground of nonstatutory obviousness-type double patenting as being unpatentable 

overclaims 1,3,4,14,15,30,38,46,47 of copending Application No. 10/698,168 in 

view of US Publication2003/0204634 issued to Pinkerton et al.(Pinkerton). 

Although the conflicting claims are not identical, they are not patentably distinct 
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from each other because claims 1,3,4,14,15,30,38,46,47 of copending 
Application No. 10/698,168 teaches all the limitations of claims 
1,3,4,12,15,30,31,32,33,34,43. The difference between the present and co- 
pending application is that the copending application specifies what the two 
network protocol stacks are, one being a software network protocol stack and the 
other being a hardware network protocol stack. The present application merely 
recites, "a first network protocol stack" and "a second network protocol stack". 

Therefore it would have been obvious to one ordinary skill in the art at 
the time of the invention to use a specific type of network protocol stack, software 
and hardware, as taught by copending application 10/698,168 instead of, "a first 
network protocol stack" and "a second network protocol stack". 

Co-pending application 10/698,168 does not explicitly teach determining 
whether to accept or refuse the transfer of the network connection at the second 
network protocol stack based at least in part on a state of the second network 
protocol stack and nature of the network connection, wherein a determination to 
refuse the transfer further comprises refusing the transfer of the network 
connection based at least in part on the state of the second network protocol 
stack and the nature of the network connection, and wherein a determination to 
accept the transfer of the network connection at the second network protocol 
stack further comprises accepting the transfer if the network connection exceeds 
the capability of the second network protocol network stack. 

Pinkerton teaches determining whether to accept or refuse the transfer of 
the network connection at the second network protocol stack based at least in 
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part on a state of the second network protocol stack and nature of the network 
connection, wherein a determination to refuse the transfer further comprises 
refusing the transfer of the network connection based at least in part on the state 
of the second network protocol stack and the nature of the network connection, 
and wherein a determination to accept the transfer of the network connection at 
the second network protocol stack further comprises accepting the transfer if the 
network connection exceeds the capability of the second network protocol 
network stack (Abstract, para.0047-0051,0054). 

Therefore it would have been obvious to one ordinary skill in the art at the 
time of the invention to modify the teachings of copending application 10/698,168 
to include determining whether to accept or refuse the transfer of the network 
connection at the second network protocol stack based at least in part on a state 
of the second network protocol stack and nature of the network connection, 
wherein a determination to refuse the transfer further comprises refusing the 
transfer of the network connection based at least in part on the state of the 
second network protocol stack and the nature of the network connection, and 
wherein a determination to accept the transfer of the network connection at the 
second network protocol stack further comprises accepting the transfer if the 
network connection exceeds the capability of the second network protocol 
network stack as taught by Pinkerton in order to increase efficiency, speed, 
and/or throughput of a computer system(Pinkerton, para.0001). 

One ordinary skill in the art would have been motivated to combine the 
teachings of copending application 10/698,168 and Pinkerton in order to 
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increase efficiency, speed, and/or throughput of a computer system(Pinl<erton, 
para.0001). 

As per claim 29 of the present application, recites the two protocol stack 
as being an operating system and a network interface card. Claim 1 of 
copending application 10/698,168 teaches the two protocol stacks being software 
and hardware. An operating system is a form of software and a network 
interface card is a form of hardware as it is well known to one ordinary skill in the 
art at the time of the invention , therefore claim 1 of copending application 
10/698,168 teaches all the limitations of claim 29. 

Co-pending application 10/698,168 does not explicitly teach determining 
whether to accept the transfer of the network connection at the network interface 
card based at least in part on a state of the /network interface card and nature of 
the network connection, determining whether to accept or refuse the transfer of 
the network connection at the second network protocol stack based at least in 
part on a state of the second network protocol stack and nature of the network 
connection, wherein a determination to refuse the transfer further comprises 
refusing the transfer of the network connection based at least in part on the state 
of the second network protocol stack and the nature of the network connection, 
and wherein a determination to accept the transfer of the network connection at 
the second network protocol stack further comprises accepting the transfer if the 
network connection exceeds the capability of the second network protocol 
network stack. 
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Pinkerton teaches determining whether to accept the transfer of the 
network connection at the network interface card based at least in part on a state 
of the network interface card and nature of the network connection, determining 
whether to accept or refuse the transfer of the network connection at the second 
network protocol stack based at least in part on a state of the second network 
protocol stack and nature of the network connection, wherein a determination to 
refuse the transfer further comprises refusing the transfer of the network 
connection based at least in part on the state of the second network protocol 
stack and the nature of the network connection, and wherein a determination to 
accept the transfer of the network connection at the second network protocol 
stack further comprises accepting the transfer if the network connection exceeds 
the capability of the second network protocol network stack (Abstract, para. 0047- 
0051,0054). 

Therefore it would have been obvious to one ordinary skill in the art at the 
time of the invention to modify the teachings of copending application 10/698,168 
to include accept the transfer of the network connection at the network interface 
card based at least in part on a state of the network interface card and nature of 
the network connection, wherein determining whether to accept the transfer 
further comprises refusing the transfer of the network connection based at least 
in part on the state of the network interface card and the nature of the network 
connection as taught by Pinkerton in order to increase efficiency, speed, and/or 
throughput of a computer system(Pinkerton, para.0001 ). 
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One ordinary sl^ill in the art would have been motivated to combine the 
teachings of copending application 10/698,168 and Pinkerton in order to 
increase efficiency, speed, and/or throughput of a computer system(Pinkerton, 
para.0001). 

This is a provisional obviousness-type double patenting rejection because 
the conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification sinall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 29 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

Claim 29, recites, "the second network protocol stack". There is 
insufficient antecedent basis for this limitation in the claim. 

Furthermore, claim 29, is vague and indefinite due to the fact that the 
majority of the claim deals with offloading from an OS to a NIC then the applicant 
amends the claim to include a second network protocol stack. For examination 
purposes, the Office will assume that the applicant meant for "the second 
network protocol stack" to be " a network interface card" since the majority of the 
claims language deals with offloading from the OS to the NIC. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 1-24,27-52,55-56 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Patent 6,697,868 issued to Craft et al(Craft) in view of US 
Publication 2003/0204634 issued to Pinkerton et al.(Pinkerton). 

As per claims 1 , 29, 30, 31 , 32, Craft teaches a method of processing a 
network connection in a computer system (Abstract), comprising: establishing the 
network connection by an operating system of the computer system(col.3, lines 
23-26); determining whether to offload the network connection from the operating 
system to a network interface card (Abstract, Figs.4-7); and transferring the 
network connection from the operating system to the network interface card 
when it is determined to offload the network connection from the operating 
system to the network interface card(col.5, lines 35-55, Figs.4-7). 

Craft does not explicitly teach determining whether to accept or refuse the 
transfer of the network connection at the second network protocol stack based at 
least in part on a state of the second network protocol stack and nature of the 
network connection, wherein a determination to refuse the transfer further 
comprises refusing the transfer of the network connection based at least in part 
on the state of the second network protocol stack and the nature of the network 
connection, and wherein a determination to accept the transfer of the network 
connection at the second network protocol stack further comprises accepting the 
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transfer if the networl^ connection exceeds the capability of the second networl< 
protocol network stack. 

Pinkerton teaches determining whether to accept or refuse the transfer of 
the network connection at the second network protocol/network interface card 
stack based at least in part on a state of the second network protocol stack and 
nature of the network connection, wherein a determination to refuse the transfer 
further comprises refusing the transfer of the network connection based at least 
in part on the state of the second network protocol stack/network interface card 
and the nature of the network connection, and wherein a determination to accept 
the transfer of the network connection at the second network protocol 
stack/network interface card further comprises accepting the transfer if the 
network connection exceeds the capability of the second network protocol 
network stack/network interface card (Abstract, para.0047-0051,0054). 

Therefore it would have been obvious to one ordinary skill in the art at the 
time of the invention to modify the teachings of Craft to include determining 
whether to accept or refuse the transfer of the network connection at the second 
network protocol/network interface card stack based at least in part on a state of 
the second network protocol stack and nature of the network connection, wherein 
a determination to refuse the transfer further comprises refusing the transfer of 
the network connection based at least in part on the state of the second network 
protocol stack/network interface card and the nature of the network connection, 
and wherein a determination to accept the transfer of the network connection at 
the second network protocol stack/network interface card further comprises 
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accepting the transfer if the networl^ connection exceeds the capability of the 
second network protocol network stack/network interface card as taught by 
Pinkerton in order to increase efficiency, speed, and/or throughput of a computer 
system(Pinkerton, para.0001). 

One ordinary skill in the art would have been motivated to combine the 
teachings of Craft and Pinkerton in order to increase efficiency, speed, and/or 
throughput of a computer system(Pinkerton, para.0001 ). 

As per claim 2, the method as recited in claim 1 , further comprising: 
sharing state information associated with the network connection between the 
first network protocol stack and the second network protocol stack(Craft, col .4, 
lines 16-40, Fig.2). 

As per claim 3, the method as recited in claim 1, wherein determining 
whether to offload the network connection is performed by an operating system 
kernel of the computer system(Craft, Fig.2, col.5, lines 35-55). 

As per claim 4, the method as recited in claim 3, wherein determining 
whether to offload the network connection is performed by a socket layer of the 
operating system kernel(Craft, Fig.2, col.5, lines 35-55). 

As per claim 5, the method as recited in claim 1 , wherein determining 
whether to offload the network connection is performed by the first network 
protocol stack(Craft, Fig.2, col.5, lines 35-55). 

As per claims 6, 7,14,34,42, The method as recited in claim 1 , wherein the 
first network protocol stack is implemented in software and the second network 
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protocol stack is implemented in hardware(Craft, Abstract, Fig.2, col.5, lines 35- 
55). 

As per claims 8,15, 35,43, the method as recited in claim 6, wherein the 
hardware is a TOE capable NIC(Craft, Abstract, col.3, lines 1-21). 

As per claims 9, 36, wherein the second network protocol stack is capable 
of determining whether to offload the network connection back to the first network 
protocol stack(Craft, Fig.7, col. 10, lines 10-30). 

As per claims 10,37, further comprising: receiving an indicator from the 
second network protocol stack or a driver associated with the second network 
protocol stack, the indicator indicating a request to transfer the network 
connection back to the first network protocol stack(Craft, col.8, lines 30-57, Fig.7, 
col. 10, lines 10-30). 

As per claims 1 1 ,38, further comprising: obtaining state information for the 
network connection from the second network protocol stack or the driver 
associated with the second network protocol stack when the indicator is received; 
and handling the network connection by the first network protocol stack using the 
obtained state information(Craft, Fig.7, col. 10, lines 10-30). 

As per claim 12, the method as recited in claim 1 1 , wherein obtaining state 
information is performed by a TCP layer of the first network protocol stack(col.10, 
lines 40-56). 

As per claims 13,40, further comprising: obtaining at least one of unsent 
and undelivered data by the first network protocol stack from the second network 
protocol stack or a driver associated with the second network protocol stack. 
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thereby enabling the first networl< protocol stack to process the unsent or 
undelivered data(Craft, Fig. 7, col. 10, lines 57-col.11, lines 47). 

As per claims 16,44, wherein the network connection is a TCP 
connection(Craft, col. 10, lines 40-56). 

As per claims 17,45, further comprising: handling the network connection 
by the first network protocol stack when the network connection is offloaded back 
to the first network protocol stack from the second network protocol stack(Craft, 
Fig. 7, col. 10, lines 10-col.11, lines 47). 

As per claims 18, 46, further comprising: handling the network connection 
by the first network protocol stack until it is determined to offload the network 
connection to the second network protocol stack(Craft, Fig.7, col. 10, lines 10- 
col.1 1, lines 47). 

As per claims 19,47, further comprising: handling the network connection 
by the first network protocol stack until it is determined to offload the network 

connection to the 

second network protocol stack(Craft, Abstract, col. 3, lines 1-22). 

As per claims 20,49, further comprising: providing state information 
associated with the first network protocol stack to the second network protocol 
stack when it is determined to offload the network connection from the first 
network protocol stack to the second network protocol stack(Craft, col.5, lines 55- 
col.6, line 41). 

As per claim 21 , the method as recited in claim 1 , further comprising: 
establishing a mapping between a first set of state information for the network 
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connection maintained by or associated with the first networl< protocol stacl< and 
a second set of state information for the networl< connection maintained by or 
associated with the second networl^ protocol stack(Craft, col.5, lines 55-col.6, line 
41, col.7, lines 31-52). 

As per claim 22, the method as recited in claim 1 , wherein transferring the 
network connection from the first network protocol stack to the second network 
protocol stack comprises: exchanging state information for the network 
connection between the first network protocol stack and the second network 
protocol stack(Craft, col.5, lines 55-col.6, Iines7). 

As per claim 23, the method as recited in claim 22, wherein exchanging 
state information comprises: exchanging a first identifier for the network 
connection maintained by the first network protocol stack with a second identifier 
for the network connection maintained by the second network protocol stack 
(Craft, col.7, lines 31-53). 

As per claim 24,52, wherein the state information comprises IP addresses 
and ports for a client and server of the network connection, and at least one of 
send and receive sequence numbers of one or more packets for the network 
connection(Craft, claim 1, col.6, lines 7-15). 

As per claims 27,55, wherein transferring the network connection from the 
first network protocol stack to the second network protocol stack comprises: 
initiating the transfer of the network connection by a socket layer of the computer 
system(Craft, col.6, lines 7-30). 
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As per claims 28,56, wherein upon transferring the networl< connection 
from the first network protocol stack to the second network protocol stack, the 
method further comprising: at least one of sending one or more packets by the 
second network protocol stack to the socket layer and receiving one or more 
packets by the second network protocol stack from the socket layer(Craft, col .5, 
lines 55-COI.6, lines 41). 

As per claim 33, the network device as recited in claim 32, wherein the 
first network protocol stack is a TCP/IP stack and the second network protocol 
stack is a 

TCP/IP stack(Craft, col. 12, lines 6-20). 

As per claim 39, the network device as recited in claim 38, wherein a TCP 
layer of the first network protocol stack is adapted for obtaining the state 
information for the network connection from the second network protocol stack or 
the driver associated with the second network protocol stack(Craft, col.5, lines 
55-67, col.7, lines 31-53). 

As per claim 41 , the network device as recited in claim 38, wherein the 
indicator is received from the second network protocol stack or a driver 
associated with the second network protocol stack(Craft, col.7, lines 31-53). 

As per claim 48, the network device as recited in claim 32, wherein the 
operating system is configured to establish a mapping between a first set of state 
information for the network connection associated with the first network protocol 
stack and a second set of state information for the network connection 
associated with the second network protocol stack(Craft, col. 12, lines 6-45). 
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As per claim 50, the networl< device as recited in claim 32, wherein the 
operating system is configured to at least one of provide state information 
associated with the first networ[< protocol stacl< and obtain state information 
associated with the second networl< protocol stack(Craft, col. 12, lines 6-45). 

As per claim 51 , the network device as recited in claim 50, wherein the 
state information comprises an identifier for the network connection(Craft, col .6, 
lines 7-15). 

Claims 25,26,53,54 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US Patent 6,697,868 issued to Craft et al(Craft) in view of US 
Publication 2003/0204634 issued to Pinkerton et al.(Pinkerton) in further view of 
US Patent 6,622,172 issued to Tam. 

Craft in view of Pinkerton teaches all the limitations of claim 24 and 52, 
however does not explicitly teach as per claims 25,53, wherein the state 
information further comprises: a round trip estimate. 

Tam teaches wherein the state information further comprises: a round trip 
estimate(col.10, lines 17-44). 

Therefore it would have been obvious to one ordinary skill in the art at the 
time of the invention to modify the teachings of Craft in view of Pinkerton to 
include a round trip estimate as taught by Tam in order to avoid delays of 
transmission or congestion in a network(Tam, col.7, lines 17-31). 

One ordinary skill in the art at the time of the invention would have been 
motivated to combine the teachings of Craft, Pinkerton, and Tam in order to 
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provide a system to reduce bursty transmission of networl< connections between 
computers in a network(Tam, col.7, lines 27-30). 

As per claims 26,54, wherein the state information further comprises: a 
congestion window and slow start information(Tam, col.7, lines 17-31). 
Motivation to combine set forth in claim 25. 

Response to Arguments 

The applicant have amended the claims to overcome the previous 112 2"^ 
rejection, therefore the Office withdraws that rejection. 

Applicant's arguments, pertaining to the art, filed 3/24/08 have been fully 
considered but they are not persuasive. 

The applicant argues in substance that Craft in view of Pinkerton does not 
teach, " determining whether to accept or refuse the transfer of the network 
connection at the second network protocol/network interface card stack based at 
least in part on a state of the second network protocol stack and nature of the 
network connection, wherein a determination to refuse the transfer further 
comprises refusing the transfer of the network connection based at least in part 
on the state of the second network protocol stack/network interface card and the 
nature of the network connection, and wherein a determination to accept the 
transfer of the network connection at the second network protocol stack/network 
interface card further comprises accepting the transfer if the network connection 
exceeds the capability of the second network protocol network stack/network 
interface card". 
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In reply; Pinkerton, para.0047-051 , teaches the NIC receives an offload 
request and calculates whether It has resources available to offload the TCP 
connection. Based upon whether the NIC have enough available resource, It 
either accepts or refuse offloading. Furthermore, Pinkerton teaches offloading 
based upon the traffic, e.g. number of bytes or packets, of a connection. 

During patent examination, the pending claims must be "given >their< 
broadest reasonable interpretation consistent with the specification." > In re 
Hyatt, 21 1 F.3d 1367, 1372, 54 USPQ2d 1664, 1667 (Fed. Cir. 2000). Although 
the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181 , 
26 USPQ2d 1057 (Fed. CIr. 1993). 

Applicant always has the opportunity to amend the claims during 
prosecution, and broad interpretation by the examiner reduces the possibility that 
the claim, once issued, will be interpreted more broadly than is justified. In re 
Prater, 415 F.2d 1393, 1404-05, 162 USPQ 541, 550-51 (CCPA 1969). 

The term "state", in it's broadest interpretation is a condition or 
circumstances of a person or thing. Therefore, one ordinary skill in the art at the 
time of the invention would interpret, " the state of the second protocol 
stack/NIC", as "the condition of the second protocol stack/NIC". Pinkerton, 
teaches whether or not the NIC have enough available resource, one ordinary 
skill In the art would Interpret having enough available resource as a condition. 
For example, if the NIC has enough resource for offloading, the NIC is in "state" 
to accept offloading. If the NIC does not have enough resource, the NIC is in 
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"state" to refuse offloading. Therefore, Pinl^erton teaches, "the state of the 
second protocol stack/NIC". 

Pinkerton, further teaches that there are many reasons why offloading 
occurs. One reason is based upon a connection's traffic, in terms of number of 
bytes or packets, and how much resource the connection is consuming. One 
ordinary skill in the art at the time of the invention would interpret, how much 
resource a connection is consuming as the "nature of the network connection" 
because, by definition, "nature" is an essential charactenstic of a person or thing. 
For a connection to consume either a significant or insignificant amount of 
resources, would be an essential characteristic of the connection. Offloading is 
determined based upon how much resources the connection consumes. 
Therefore, Pinkerton teaches, "the nature of the network connection". 

Conclusion 

Examiner's Note: Examiner has cited particular columns and line 
numbers in the references as applied to the claims above for the convenience of 
the applicant. Although the specified citations are representative of the teachings 
of the art and are applied to the specific limitations within the individual claim, 
other passages and figures may apply as well. It is respectfully requested from 
the applicant in preparing responses, to fully consider the references in its 
entirety as potentially teaching of all or part of the claimed invention. 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892. 
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